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I have been involved from the very beginning in the process that led to the Aarhus Convention, and I continue to be so in the implementation of it. The issue of lack of capacity for public authorities for providing the participatory democracy which is outlined in the Aarhus Convention has come up time and again. At the Aarhus Conference, in 1998, we organised a roundtable to discuss exactly this issue: is implementing participatory democracy a matter of capacity or lack of political will?

We gave two examples why the claim for capacity needs are exaggerated. One was about providing, pro-actively, in a meaningful manner information to citizens about environmental licences to companies in their neighbourhoods. As environmental NGOs we insisted on using systematically the opportunities new IT technologies and the internet provide. In the negotiations we often heard that only rich countries could afford that, that it would require investments of millions of dollars. At the roundtable FoE from England showed how it had created, with a, I believe some 25 thousand pounds, an interactive internet system where it converted public available but isolated data about locations, licences and characteristics of companies across England & Wales, into useful information for citizens. What an environmental citizens organisation can do, authorities can do as well, and indeed, nowadays the Environmental Protection Agency of the UK has such a system. 

Another example was the practical way the Hungarian environmental Ministry provided a permanent system of consultation with environmental NGOs, simply using the electronic network the NGOs had set up themselves for communication.

These are two clear examples of that political will, the determination to inform and involve the public, is essential in making the Aarhus Convention work. 

This is not to say that we do not see the objective problems that exist, problems that require financial means to resolve them. Ofcourse, information systems cost money, appointing public relation officers cost money, organising public consultations cost money, and providing access to justice without prohibitive costs for the complainant cost money. 

The Access Initiative, a collaboration of specialised NGOs globally looking into the implementation of Principle 10 of the Rio Declaration, just published an Assessment of access to information, participation in decision-making and access to justice in environmental matters in selected European countries, including Bulgaria, Estonia, Hungary, Latvia, Lithuania, Poland, Portugal, Ukraine and partly Ireland. All these countries,except for Ireland, are Parties to the Aarhus Convention. It describes that, whatever the problems with implementation, the Convention provides a clear benchmark on implementation of access rights. It says: “because of this Convention, European access rights rest upon a clear foundation and Europeans have a wide array of legal instruments available to remedy any infringement upon their access rights.” 

But this does not mean everything goes automatically. One of the conclusions is that “capacity building is severely needed but constantly struggles with resource shortages.” It mentions especially “the improvement of the access infrastructure, training and education, financial allowances for the civil sector, provision of free legal aid in access rights implementation.”

The EEB itself did, a much less profound, quick scan of what is happening in the EU at the moment. NGOs from 22 EU Member States took part in this, the results will be published in the coming weeks. We concentrated on the two EU Directives that have entered into force to implement the two first pillars of the Convention, and we also asked the NGOs whether a Directive on Access to Justice is needed. 

We did the survey in particular to encourage the European Commission to speed up its use of its powers to investigate implementation and enforcement and to put pressure on countries failing. We also wanted to give the Commission some guidance on what to look for first. And we wanted to see whether we need to put pressure on the EU governments not to continue refusing the proposal the Commission had produced, already 4 years ago, for a Directive on Access to Justice in Environmental Matters.

The Survey reveals that transposition and implementation of the directive on access to environmental information has gone rather well, but that there are some ongoing difficulties in practice. In contrast, the transposition and implementation of the directive on public participation has been slower, less complete and far less effective. The Survey also confirms the need for the directive on access to justice and, at the same time, concern about a possible rollback of rights of citizens and organisations to bring environmental cases to court.

Improving the Aarhus implementation does cost money, sometimes little, sometimes more. But essential is political will of the decisionmakers to start processes to make this happen. It needs then systematic interventions towards all levels of the administrations, to make civil servants aware that it indeed is their role to serve civil society, that they should consider transparency and feedback from citizens as a positive contribution to better management of public services, of the economy, of the way people behave towards each other. That real involvement of citizens can lead not only to better decisions, but also to more public understanding and support for these decisions, leading to better chances for respect and implementation.

For us in this meeting this all sounds logical. Lets not forget what the reality on the ground can be. An example from the South of France, where a local NGO wanted to see the papers forming the basis for a decision on a new licence for a company. The NGO representative had to go to the townhall to see them. He wanted to have copies. He could get them for an incredible fee per page. He then suggested he simply would make pictures of the pages with his electronic camera, ofcourse an excellent solution as in this way he could also store them in his computer and transfer them electronically. He however was refused to do so. Only expensive copies or nothing!

Such an attitude has nothing to do with lack of capacities, it is simply a nineteenth century attitude of an official towards the public, which it still sees as subjects, not as the one that in the end he should serve.

The EEB survey shows that many problems are indeed the result of clumsy transposition of the Directive into national law, or unfriendly interpretation. It also shows that if governments think constructively, they can save costs and the time of its civil servants. An example, in Slovenia the Public Access to Information Act led to many requests for information, not limited to environmental information. Subsequently, ministries and other public  authorities increasingly began posting documents pro-actively and information on websites. This has led to a corresponding decrease in the number of requests. A positive example is also to be found in Poland, where the Environment Ministry is conducting a large scale training project targeting officials at various levels. The project will last a year, include publication of a guidance manual, some 60 training sessions and will reach 3000 officials.

Concerning the second pillar, more problems are reported. The main tools for public participation in environmental decisonmaking are the Environmental Impact assessments and Strategic Environmental impact assessements. We see there arbitrary restrictions of the kind of organisations that are considered to be part of “the public concerned”. Germany for example allows for exclusion of ad hoc groups. This has nothing to do with capacity constraints. This and other examples show that some authorities are still seeking ways to restrict public participation.

The third pillar, it is no surprise, is the one causing most problems. Enormous delays, even for the moment when a case can start. In Austria one can go to court to insist on information only after six months. In Spain cases can take years. In Portugal cases that affects the interests of a company can lead to expensive damage claims for the NGO that opens the case. And in many countries the right of standing is too restricted.

Lack of capacity is often mentioned as the main reason for the limitations here. The courts would not be able to handle many extra cases. The question is how many extra cases, and whether the larger interest of legal action preventing or limiting environmental damage is not more important. Practice in the Netherlands, with practically general standing shows that the cases are not unreasonably many, and that a large percentage are won, which shows how useful they are. Awareness raising and training of judges is indeed essential, and the initiatives that have been taken in the past years, with the active involvement of the Aarhus secretariat, are therefore very important.

The Survey leads to a number of recommendations:

1. More awareness raising among the public and more training for public authorities is needed.

2. Swift, independent and low-cost mechanisms (e.g. Information Commissioners or Tribunals) for dealing with the denial of requests is needed.

3. Efforts to develop registers and placing information on websites should be promoted.

4. Information concerning opportunities to participate should be made more citizen-friendly.

5. Practical barriers to access to justice at member state level should be removed.

6. The proposal for an EU directive on access to justice should move forward.

